UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X

DONNA K. ERI CSON, :
Plaintiff, : DECI S| ON

- agai nst - ;

: 3:99 Cv 2143 (A.Q
Cl TY OF MERI DEN :
Def endant . ;
___________________________________ X

Followng a jury trial on a claimof enploynment
di scrim nation because of retaliation, in which the jury awarded
plaintiff $275,000 i n damages, defendant, the City of Meriden
(the "City"), noves pursuant to Rule 50 for judgnment as a matter
of law or, alternatively, pursuant to Rule 59 for a newtrial.
In order to reach the issue of damages, the jury had to first
answer four special interrogatories in favor of plaintiff. W
wi |l consider each of these interrogatories separately.

| . Has the plaintiff, Donna K. Ericson, proven that she engaged

in a "protected activity" (that is, that she opposed
di scrimnatory conduct related to gender by nmaking a
conpl ai nt _about the conduct or by filing a charge of
di scrinmnation)?

This case had its genesis when a reporter visited the Gty’'s
H ghway Departnment building on an unrelated matter. A nunber of
t he Hi ghway Departnent enpl oyees were in a break-room watching a
vi deot ape of a television programwhi ch has been descri bed as
"racy." (Pl.'s Mem Law Opp'n J. Matter of Law at 4, citing
plaintiff's trial exhibit 13.) Plaintiff, the only female

enpl oyee in the H ghway Departnent, was in the roomvery briefly



while the men were watching the program but she could still hear
parts of it fromoutside the room (Trial Transcript 9/17/01, at
29-30.) Concerned that the reporter would wite an article
condemi ng the wasting of taxpayers' noney by Cty enpl oyees
wat chi ng vi deotapes, plaintiff, in her own words, took the
follow ng action: "[a]s soon as | could | lifted ny phone |
di al ed the hi ghway manager's nunber, and | told himto shut the
video off that there was a newspaper man out here and that he
coul d hear the laughter and what they were saying." (Tr.
9/17/01, at 30.) Plaintiff stated that playing videotapes of
that sort at work occurred all the time and that she had never
obj ected before. Wen asked what pronpted her to tell the
hi ghway manager to turn off the video, she responded, "[t]here
was a newspaper man there. He was taking a report. He reports
to the newspaper. He's a reporter.” (lLd.) Later that day in a
routine tel ephone call fromthe Director of Public Wrks,
plaintiff advised himthat the nen had been watching the
vi deotape and that the reporter was there at the tinme. Plaintiff
then i nformed her i nmedi ate supervi sor about her conversation
with the Director. (ld. at 31.)

As noted above, the watching of such videotapes was a fairly
common occurrence. Plaintiff told the newspaper man, who | ater
i nterviewed her about the situation, "I am not offended here,
amnot a prude. This, in ny opinion, is not a sexual harassnent
case nor do | blanme the workers here. | understand sonmewhat the
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jestful release they have to have because they work very hard.
To them this was just a joke. This is not a snutty issue.”
(Tr. 9/17/01 at 159.) She also agreed that what she "found
of fensi ve was not the videotape of Howard Stern but rather the
fact that a supervisor of [her] coworkers permtted [her]
coworkers to watch the tape while on the tine clock of the Gty
of Meriden." (lLd.) She also told the reporter that she had not
been sexually harassed. (l1d.) Plaintiff did not object to her
mal e cowor kers wat chi ng such prograns. In her Menorandum of Law
in Opposition to Defendant's Mdtion for Judgnent as a Matter of
Law, plaintiff clainms that "[i]n sonme respects, she was
consi dered one of the boys who joked around with her coworkers."”
(Pl."s Mem Law at 2, citing trial transcript, pp. 24-26.)
Foll ow ng the report of the videotape incident, at the
request of the Director, plaintiff prepared a |ist of nanmes of
persons who were not watching the video. (This list was not
entirely accurate because she listed one or two persons who had,
in fact, been watching the video.) (Tr. 9/17/01, at 33-36.)
Fromthis list, it was a sinple matter to ascertain who,
according to plaintiff, had been in the room \Wen that
i nformati on was avail abl e, those workers and the supervisors were
disciplined and | ost pay. (ld. at 42-43.) Not surprisingly, the
cowor kers who were disciplined reacted adversely to plaintiff.
(Id. at 43.) She testified that they shunned her and refused to
engage in social conversation with her as they had previously
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done. (ld.) Plaintiff conplained that trash was placed on the
floor in the wonen's bathroom (ld. at 47, 51, 55, 58.) On
anot her occasion, plaintiff conplained that she heard soneone
conme into the bathroomwhile she was inside. The evidence was
uncontradicted that immedi ately after this conplaint, defendant
installed a | ock on the outside door of the wonen's bathroom so
that no one could gain access while plaintiff was inside. (Tr.
9/17/01, at 57-58.) Plaintiff also clained that there were other
incidents in which a rat and wornms were placed on her car in the
parking lot. (Tr. 9/17/01, at 68-69, 72-73.) However, she did
not report these incidents to her supervisors.! (ld. at 70, 73.)
As to other slights of which she conpl ained, plaintiff
declined to give the nanes of the coworkers who had so acted.
She did report that she had recei ved anonynous phone calls;
however, she could not identify the callers and she did not
conpletely cooperate with the police investigation that was
| aunched. (Tr. 9/17/01, at 129-138.) As to her refusal to give
specific nanes, plaintiff admtted that she refused to do so
because she wanted to protect the people she clained were

harassi ng her. She also conplained that certain duties were

' Plaintiff argues that defendant nust have been aware of
t hese events because she held up the offending articles in the
direction of a surveillance nonitor covering the parking |ot.
However, the evidence was uncontradicted that the surveill ance
canera faced in the opposite direction and woul d not have picked
up these actions even if soneone had been watching the nonitor at
that time. (Tr. 9/17/01, at 172-73.)
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taken away fromher and that a disciplinary report was witten
concerni ng her absences from work; however, we do not view these

events as anounting to adverse enploynent action. See Weks V.

New York, 87 Fair Enpl. Prac. Cas. (BNA) 161, available at 2001

U S App. LEXIS 23586, at *12-13 (2d Cr. Cct. 31, 2001) (noting
that an adverse enploynent action is a materially adverse change
in the terns and conditions of enploynent; nere inconveni ence or
an alteration of job responsibilities are not materially adverse
changes). It is clear, however, that plaintiff suffered greatly
fromthe loss of friendly relations with her mal e coworkers.

At the outset, we note that plaintiff's overhearing snippets
of a videotape of a commercially broadcast program (Howard Stern)
does not, when reasonably viewed, anount to sexual harassnent
violating Title VIl of the Gvil R ghts Act, 42 U S . C. 88 2000e

et seq. dark County School District v. Breeden, 532 U. S. 268

(2001) (holding that sinple teasing, offhand coments, and
isolated incidents (unless extrenely serious) do not amount to

di scrimnatory changes in the terns and conditions of

enpl oynent). The vi deotape incident was not so severe and
pervasive as to alter the conditions of plaintiff's enpl oynent.
More inportant, the report to the Director, which resulted in the
subsequent unhappi ness of the coworkers with plaintiff, was not
directed to the sexual aspects of what occurred, but rather the
enpl oynent aspects, nanely that they should not have spent so
much tinme watching a videotape when they should have been at work
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and there was a reporter fromthe | ocal newspaper present. |In
brief, it was overwhelmngly clear that plaintiff was not
opposi ng discrimnatory conduct related to gender, but rather an
obvi ous waste of the taxpayers' noney in the presence of a
newspaper reporter. Wile that may be a | audabl e sentinent, it
has nothing to do with a violation of the Cvil R ghts Act.

1. Has the plaintiff proven that she suffered an adverse
enpl oynent acti on?

Plaintiff conplained bitterly about her mal e coworkers
attitude toward her follow ng the videotape incident. The
appropriate officials were sent to the H ghway Departnent to
| ecture the mal e enpl oyees about their attitude. According to
plaintiff, these efforts produced no results. After a tine,
plaintiff was tenporarily relocated to the Engi neering Departnent
at Gty Hall. The evidence is clear that plaintiff requested a
transfer and plaintiff so admtted.?2 (Tr. 9/17/01, at 79.) 1In
order to transfer plaintiff to the Engineering Departnment at Gty

Hall, it was necessary that another union enployee be "bunped. "3

2 \Wen a transfer to Gty Hall was first nentioned,
plaintiff objected because a married forner |over worked in that
sane building. Although they did not work in the sane offi ces,
plaintiff testified that she saw her forner |over every day she
worked at City Hall. (Tr. 9/17/01, at 87.) Although plaintiff
agreed to the transfer, she apparently did so reluctantly and
considered it an involuntary transfer. (1d.)

3 Wen lay-offs are necessary, an enpl oyee nore senior in
| ength of service may "bunp" |ess senior enployees within the
di vision or department, provided he or she has the skill and
ability necessary to performthe job. (Pl.'s Ex. 2.)
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(Tr. 9/17/01, at 84.) The union agreed to the tenporary transfer
along with plaintiff herself, and she was placed in a position of
equal pay and benefits. (Pl.'s Ex. 22.) Shortly thereafter,
plaintiff filed a grievance with her union. (Tr. 9/17/01, at
99.) The grievance was denied at the initial stages and was not
pursued as it could have been under the various steps for union
grievances. (Pl.'s Ex. 28.)% The tenporary transfer was nmade
per manent approxi mately six nonths later. (Pl.'s Ex. 29.) This
transfer was clearly not an adverse enpl oynent action but rather
an attenpt to help ease plaintiff’s unhappi ness and was done at
her own request. (Tr. 9/17/01, at 79, 83.)

Nearly two years after she was first transferred to the
Engi neering Departnent, plaintiff’s position at Cty Hall was
elimnated fromthe upcom ng year's budget follow ng the
institution by the City of a voluntary early retirenment program
in May of 1999. (Pl.'s Ex. 61, 62.) Plaintiff argues that her
position was elimnated by the Cty in retaliation for the
obj ections she had earlier made. However, the events were not
tenporally related. Moreover, the City inmediately took steps to
find another position for plaintiff and she was transferred to
the Gty's library -- again without any |oss of pay or benefits.

(Pl."s Ex. 63.) Although plaintiff now objects to having been

4 1t would have been difficult for the union to support
this grievance in light of the fact that they had earlier
unequi vocal ly agreed to plaintiff's transfer.
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transferred to the library, long before that transfer she had

i ndi cated that she was interested in working in the library.

(Tr. 9/17/01, at 182.) Plaintiff was infornmed that a bunp m ght
be necessary and she nmet with her union before the relocation
occurred. The union official testified that it was "an
environment that [plaintiff] seenmed to think she would like to
do." (Tr. 9/18/01, at 164.) Indeed, the only adverse result of
her two transfers to which plaintiff can reasonably point is the
fact that her overtine was reduced and then elimnated, an issue
di scussed further bel ow

[11. Do you find that the plaintiff has proven that the adverse
enpl oynent action by defendant was substantially notivated
by a desire to retaliate for her engaging in the protected

activity?

If plaintiff’s report to the Director concerning the work
habits of her coworkers could be considered "protected activity,"”
there was retaliation, but it canme fromthose who had suffered
pay | osses because of her actions. Plaintiff argues that she
suffered "virtually every sort of recognized adverse action short

of termnpnation." (Pl.’s Mem Law at 27.)° Plaintiff also

> In characterizing the purported retaliation, plaintiff’'s
Menor andum of Law badly overstates many itens, and indeed, on a
couple of matters, is just plain wong. For exanple, plaintiff
mai ntains that there were 30 | ocations and an even greater nunber
of jobs to which plaintiff could have been assigned instead of
Cty Hall. (Pl.'s Mem Law at 9.) |In fact, there were only a
handful of other departnents with clerical workers from
plaintiff’s union and a total of only thirty workers in those
jobs. (Tr. 9/18/01, at 65.) Plaintiff also clainms that she
objected to the manner in which her files were delivered to her
at City Hall at about the sanme tinme that she | earned that her job
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mai ntai ns that Ms. Beitman, one of defendant’s personnel
enpl oyees, failed to take any action concerning plaintiff’s
conplaints. The uncontradicted evidence was that M. Beitnan
schedul ed an appointnment to neet plaintiff, but that plaintiff
did not show up for the appointnment. (Tr. 9/17/01, at 190-91;
9/18/01, at 83-87.) Indeed, the evidence was clear that
def endant’ s enpl oyees took several steps to attenpt to alleviate
plaintiff’s unhappi ness over her loss of collegiality with her
mal e cowor kers. \What was established, however, was that their
efforts were unsuccessful, at least with respect to sone of her
cowor ker s.

It is true that if unchecked coworker harassnent is
sufficiently severe, it may constitute adverse enploynent

action. Ri chardson v. New York Departnent of Correctional

Services, 180 F.3d 426, 446 (2d Cr. 1999). 1In this case,
however, the refusal by plaintiff's cowrkers to have soci al
conversation with her does not appear sufficiently severe;
noreover, efforts were nmade to check it.®

The first transfer to the Engi neering Departnment was in no

way precipitated by retaliatory notive. Rather, it was

at City Hall m ght not be funded. (Pl.'s Mem Law at 13.) 1In
fact, plaintiff |learned that her job had been elimnated nore
t han one year after the filing cabinet incident. (Tr. 9/18/01,
at 90-92.)

6 W are really uncertain whether an enpl oyer can conpel
coworkers to be sociable with another enpl oyee where they have
sone reason to feel resentful toward the enpl oyee.
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inplenmented in an effort to alleviate plaintiff's problens with
her coworkers. The transfer to the library occurred as a result
of the elimnation fromthe budget of her Gty Hall job and
because of a vacancy arising in the library due to early
retirement. Both transfers were approved by her union.
Furthernore, plaintiff had nade it known | ong before the proposed
transfer that she would like to work in the library. (Tr.
9/17/01, at 182.) In summary, except with respect to overtine
di scussed below, plaintiff suffered no adverse enpl oynent action
and certainly none that was notivated by a desire to retaliate
agai nst her for engaging in a protected activity.

| V. Has the plaintiff proven that she sustai ned damages as a
proximate result of defendant’s retaliation?

Beside the enotional distress which plaintiff testified she
suf fered because her coworkers shunned her (and whi ch def endant
seens to have done everything it could to alleviate) the only
damages plaintiff suffered as a result of defendant’s all eged
retaliation, if any, was that she received nuch | ess overtine
after her first transfer and no overtinme after she was
transferred to the library.”’

Plaintiff had been meki ng substantial overtine while at the

H ghway Departnment. However, the work she was perform ng after

" Apparently, no one at the library receives overtine. The
[ibrary has volunteer workers fromthe community whom they can
call on when there is a need to neet unusual work demands. (Tr.
9/ 18/ 01, at 13.)
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normal wor ki ng hours (such as catch-up work, dusting, and
cleaning file cabinets) was precisely the type of non-essenti al
overtinme that the Gty was trying to elimnate in order to save
money. (Tr. 9/17/01, at 192-93.) The uncontradicted evidence
established that the Cty's overtine costs were reduced by al nost
one-half in the two-year period covering 1997 and 1998. (Pl.'s
Ex. 4, 5, 6.) There was evidence concerning substantial overtine
but only with respect to a small nunber of enployees. O her

enpl oyees received no overtinme whatsoever. (ld.) Plaintiff does
point to some City enpl oyees whose overtinme increased during the
rel evant period, but there was no evidence that those enpl oyees
were simlarly situated to plaintiff. |In fact, plaintiff
testified that she did not know whether clerical workers in the
Engi neeri ng Departnent earned overtine in 1998 and 1999. (Tr.

9/ 18/ 01, at 22.) (oviously, an enployee nust work overtine
before he or she is entitled to receive conpensation for such
overtinme and there was no guarantee of overtine for any City

enpl oyee. (Tr. 9/18/01, at 121.) Plaintiff was bunped to the

i brary because of the downsizing in the Engineering Departnment
which resulted in her position at Gty Hall being elimnated from
the budget. (Tr. 9/18/01, at 164, 182; Pl.'s Ex. 61, 62.)

Mor eover, her clainmed overtine |oss was a nere fraction of the
$275, 000 damages award. Wile a portion of the award nay be
attributed to her nental suffering during the nonths her

coworkers refused to include her in social conversation, neither
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of these can justify the size the award given to her.
THE LAW

There is no real dispute concerning the |aw which applies to
defendant’s notion for judgnent as a matter of |aw and
alternative notion for a newtrial. Judgnent as a matter of |aw
is appropriate under Rule 50 where "there is no legally
sufficient evidentiary basis for a reasonable jury to find for" a

party. Fed. R Cv. P. 50(a)(1); Merrill Lynch Interfunding,

Inc. v. Argenti, 155 F.3d 113, 120 (2d Cr. 1998). The standard

for granting judgnent as a matter of law during or after trial is
the sane as the standard for summary judgnent. Reeves v.

Sanderson Plunbing Prods., Inc., 530 U S. 133, 150 (2000).

Judgnent as a matter of lawis properly granted where "(1) there
is such a conpl ete absence of evidence supporting the verdict
that the jurors' findings can only have been the result of sheer
surm se and conjecture, or (2) there is such an overwhel m ng
anmount of evidence in favor of the novant that reasonable and
fair mnded [persons] could not arrive at a verdict agai nst

[it]." Galdieri-Anbrosini v. National Realty & Dev. Corp., 136

F.3d 276, 289 (2d Gr. 1998), citing Cruz v. Local Union No. 3 of

the VEW 34 F.3d 1148, 1154 (2d Gr. 1994). Naturally, the
District Court nmust consider the evidence in the |ight nost
favorable to the non-noving party and nust give that party "'the
benefit of all reasonable inferences that the jury m ght have

drawn in his favor fromthe evidence. The Court cannot assess
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the wei ght of the evidence, pass on the credibility of the
W tnesses, or substitute its judgnent for that of the jury.'"

Newtown v. Shell QI Co., 2000 U S. Dist. LEXIS 417, *6 (D. Conn.

Jan. 18, 2000) (quoting Smth v. Lightning Bolt Productions Inc.,

861 F.2d 363, 367 (2d Cir. 1988)).

Wth those standards in m nd, we neverthel ess concl ude that
the jurors answered the special interrogatories in favor of
plaintiff despite a conplete absence of evidence supporting the
verdict. W also conclude that there was such a overwhel m ng
anmount of evidence in favor of defendant that a reasonable, fair-
m nded person could not have arrived at a verdict in favor of
plaintiff. Accordingly, we grant defendant's notion for judgnent
as a matter of |aw

The obvi ous question, then, is how could the jury have been
so wong? Two explanations suggest thenselves. First, jurors
seemto have a natural affinity and bias in favor of enployees
suing their enployers. Al nost every juror has been an enpl oyee
and few have ever been enployers. For reasons which we cannot
explain, this bias becones nore pronounced when the enployer is a
governnmental entity such as defendant in this case. Second,
plaintiff’s attorney's performance was superior. Although he
cane into the case very late, replacing another attorney, he did

an outstanding job of presenting plaintiff’'s case.?

8 Defendant was represented at trial by a nmenber of its
Cor poration Counsel’s office. On this notion, the City is being
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The Court nust al so nake a conditional ruling on defendant's
alternative notion for a newtrial under Rule 59. See Fed. R
Cv. P. 50(c). A notion for a newtrial should be granted to
prevent manifest injustice where the trial court is convinced
that the jury verdict was agai nst the weight of the evidence and
that the jury reached a seriously erroneous result. See U.S.

East Telecomm, Inc., v. U S. Wst Communi cations Servs., Inc.,

38 F.3d 1289, 1301 (2d Cr. 1994); Piesco v. Koch, 12 F.3d 332,

344 (2d Cr. 1993); Song v. lves lLaboratories, Inc., 957 F.2d

1041, 1047 (2d Cr. 1992) (quoting Smth v. Lightning Bolt

Productions, Inc., 861 F.2d at 370). Unlike a notion for
judgnent as a matter of |aw under Rule 50, a new trial may be
granted even if there is substantial evidence to support the
jury's verdict, since the court "is free to weigh the evidence
and need not viewit in the light nost favorable to the
verdict winner." Song, 957 F.2d at 1047. Since we concl ude that
the facts in this case neet the nore stringent requirenments under
Rul e 50 for granting defendant's notion for judgnent as a matter

of law,® we al so conclude that this case neets the requirenents

represented by Pepe & Hazard, one of Connecticut's premer
[itigation firmns.

 Wth respect to the notion for judgnment as a matter of
law, the timng of this notion is procedurally correct. Rule 50
requires that a party nove for judgnent as a matter of |aw prior
to the subm ssion of the case to the jury. Fed. R Gv. P.
50(a)(2). If the notion is denied, it may be renewed within ten
days after the entry of judgnent. Fed. R Gv. P. 50(b).
Def endant conplied with these requirenents and therefore the

14



under Rule 59 for granting defendant's alternative notion for a
new trial. Therefore, in the event that the judgnent as a matter
of law is vacated or reversed, the Court conditionally grants
defendant's notion for a newtrial, on the ground that the jury
reached a seriously erroneous result. See Fed. R Cv. P.
50(c)(1).

For the foregoing reasons, the Court GRANTS defendant's
nmotion for judgnment as a matter of |aw under Rule 50(b) [Doc. #
62- 1], GRANTS, conditionally, defendant's notion for a new trial
under Rule 59 [Doc. # 62-2], and DEN ES as noot defendant's
nmotion for remttitur.

The clerk of the court is directed to enter judgnent

accordi ngly.

SO ORDERED

Dat ed: Decenber 17, 2001
Wat er bury, Conn.
/s/

GERARD L. GOETTEL
United States District Judge

nmotion is properly filed.
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